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Washington, D. C. 20505
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TO: Mr., Guy McConnell

1243 Dirksen Senate Office Building

Senate Appropriations Defense Subcommittee

STAT | |

Thought you would be interested in the material
which relates to Rowan's news piece yesterday
suggesting that the Agency was suppressing a legal |
study that finds, contrary to our public assessments
that there is no legal basis for covert action. '

The legal study referred to by Rowan actually
was prepared on a contract basis for IC Staff, It
does not represent the Agency's viewpoint on the
matter which has been set forth on the public record
by Mitch Rogovin, Rogovin's statement is also

included,
| [/

Deputy Legislative Counsel
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' 4 February 1976
Mr. A. Searle Field
Staff Director
Select Committee on Intelligence
House of Representatives
Washington, D. C. 20515
Dear Mr. Field:

I have been informed that yoil have requested a copy of an unclassified
paper entitled "Constitutional and Statutory Authority to Conduct Foreign
Intelligence Activities." That paper is enclosed. This is to advise you
that this paper was prepared by a lawyer and three student lawyers, all
of whom were under contract to the Intelligence Community Staff. The
paper was not prepared under my supervision and has no official sanction
as legal advice to the Director by the General Counsel.

I also enclose for your information Mitchell Rogovin's memorandum
of law dated 24 October 1975 which I understand you alrcady have a copy.
Additionally, I understand that you have a copy of another unclassified paper
on the general subject dated February 1975, entitled "The Use of Classical
Espionage, Electronic Surveillance and Covert Action Under International
Law and Pursuant to the Commander-in-Chief and Foreign Affairs Powers
of the President," which was prepared under the supervision of this

Office. In any event I am enclosing a copy for your convenience.

Sincerely,

John S. Warner
General Counsel

Enclosures
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Statement of
Mitchell Rogovin

before
The House Select Committee on

Intelligence

December 9, 1975
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October 24, 1975

Re: The Constitutional, Statutory and Legal

Basis for Covert Action

By means of exp11c1t formal instructions to the D1rector of

~Central Intelligence, the Pregident and the Nat1ona1 Security Counci T
have directed that the Central Intelligence Agency assume responsibitity
for planning and conducting "covert action“ in support of this cauntry*s
f The legal authority for the delegation of
’th1s resoons1b111ty to the CIA derives from three fundamenta1 SOUrCes ,

foreign policy objectives.

each of which, in itse1f, constitutes a suff1c1ent legal basis for- the
delegation. The three fundamenta] sources are: (1) the inherent con-
stitutional power of the President with respect to the conduct of |
foreign affairs; (2) the National Secur1ty Act of 1947; and, (3) the
ratification, by Congress, of the CIA's authothy to plan and conduct
covert action. N

The major portion of this memorandum is devoted to an
analysis of these fundamental Tlegal sources. Before proceedTng with
this analysis, however, it is useful to set forth a description of the

|
kinds of activities which are comprehended by the term "covert actjon.
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I. COVERT ACTIQN DEFINED A '

In general terms covert action.means any clandestine écti?it}
designed to inf]uencé foreign governménts, events, brganizations or
persons in support of United States foraign policy, conductad in such
manner that the 1nvolvement of the United States Government is not
apparant.

fhere are.four general categories.of covert action:7 v :

(1) Covert Political Action or operations designed to exercisa . 1

influence on political situations in foreign countries;hthis could
involve funding 5vpolitica1 party or other'group, 0} the use of;an—7
agent in a high government pos1t1on to 1nf1uence his gcvernment'
domestxc or forewgn po]1cy in a manner beneficial to the UnTted
States, | |

(2) Covert Propaganda or the covert use of fOT&TQﬂ med1a assets

including newspapers, magazines, rad1o, te1ev1s1on etc., to disseminate
information supporting United States foreign policy or attack the

policies and actions of foreign adversaries;

" (3) Intelligence deception operatiqns‘invo1ving the calculated
feeding of information to a foreign government or inte]1i§ence |
service for the purpose of influencing them to act 6r react in a
manner favorable to our purpbse; and

(4) Covert parami?ifary action, the provision of covert.

military assistance and advice to foreign conventional and

unconventional military forces or organizations.

Approved For Release 2005/02/17 : CIA-RDP7'8M02660R000200010041-1
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II. FUNDAMENTAL SOURCES OF LEGAL AUTHORITY FOR CIA TG ENGAGE IN
- COVERT ACTION

As indicated above, the legal authority for the delegation of
covert action responsibility to the CIA by the President an& the
National Security Council dérives from three fundamental éources:.;
(n fhe inhérent constitutional power of the Presidant with respect to
the conduct of foreign éffairs; (2) the National Security Aét of 194?;
and, {3) the ratification, by Congrer, of the CIA'S authority ta’
plan and conduct coverﬁ action. Each of these fundamental soﬁrces is
discusséd separately below. o | |

A. INHERENT CONSTITUTIONAL PQWER OF THE PRESIDENT WITH RESPECT
10 FOREIGN AFFAIRS

The Supreme Court, the Congréss, and the framers af the‘
"Constitution itseT%, have all recognized that.the_Pres{dent'possesseé
broad pawers wfth respect to the conduct of foreign affairs. Nc'fessA-"
a constitutional authorﬁty than'thn Marsha]l,‘in an.address t0 the
House qf Répresentatives, dec]afed: | o

"The President is sole organ of the nation in its external
relations, and its sole representative with foreign nations."*/

The United States Senate, at an early date in its histary, -
- acknowledged the supremacy of the Presidentlwith respect to'foreign
affairs, and recognized that he has broad ﬁowers in that éréa- - In
1815; the Senate Foreign ReTaiions Committae.issued a report whi¢h>'

conc}uded: | _' !

*/ 10 Annals of Congress 613 (1800), reorrnted in 5 'Peat.
Appendix note 1, at 26 (U.S. 1820).
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“The President is the constitutional representative

of the United States with regard to foreign nations. He
manages our concerns with foreign-nations and must
nacessarily bs most compatent to determine when, how

and upon what subjects negotiation may be urgad with

the greatest prospect of success.”" */

Each of these statements was citad approvingTy-by'the Supreme

Court in United Statas v. Curtiss-wrfght Export Corp., 299 U.S. 311
(18358). in that casa, the Court upheld the power of the President to
proclaim it unlawful for Unitad States citiiens.tc supply arms to any
of the bellygerents. in the Chaco War in South America. Although the
Court coﬁ{arﬁave'fested its opinion salely on the grounds that the
proclamation was issuad pursuan% to a Joint Resolution of Congress,
it citéd the statements of Marshall and the Sénate Foreign Relations
Committee excerpted above and spoke at 1éngth of the inhérent
constitutional powers-of.the President with respect to foréign affairs.
Speciffcal]&, the court spoke of:

"[T]heIVery delicate, plenary and exclusive power of the

 President as the sole organ of the Federal government
in the field of international relations--a power which
does not require as a basis for its exercise an act

of Congress..." 299 U.5. at 320.

The Court has frequently reaffirmed the consti%utionaT

docirine set forth in Curtiss-Wright that the President 7s supreme
in the area of foreign affairs and that his powers in that area are

“nlenary.” For example, in United States v. Pink, 315 U.S. 203 (1942},

a case in which the Court upheld tne power of the President to recagnize

*/ 8 U.S. Sen. Reports, Comm. on Foreign Relations, p. 24.
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foreign governments and to conclude executive agreements with them
which have the force of domestic law, the Court repeated that

"rhe President...is the 'sole organ of the Federal covernmant in the

~

i2ld of i tcrnatwona] rexatwcns '"315 U.S. at ?30 Then the
Court added:

"Effectiveness in handling the delicate problems of
foreign relations requiras no less. Unless such

a power exists, the power of recognition might be
thwarted or ser10u=1j dilutad. MNo such obstacle

can be placad in the way of rehabilitation of
relations betwasn this country and another nation,
unless the historic conception of the powars

and respons1bxz1b1a= of the President in tne

conduct of foresign a;ra1rs...1s to be drastically

revised." 1Id. ,
Pursuant to this "historic concepu1on of the powers and raspon-

s1b111t195 of the Prasident in the conduct of foreign affairs,” the Court

has made it c1ear that the Pr°s1dent may: proclaim it unlawful for United

States cwtmzens to supp1y arms to foreign belligsrents, CUPtTSS—WrTgﬂt, supras

recognize foreign governments and conclude binding executive agreements'

with them, Pink, supra; use military force to protect United States citizens
and property abroad, In Re Neagle, 135 U.S. 1, 64 (18390);

and repal an armed attack by meeting "force with force," Prize Cases,.

2 Black 635, 668 (1852).
The Court has nevaer considerad the precise question of whether the
Presidant may direct an agéncy of government to perform covert action

in foreign countries. However, in view of the Court's recognition of

[ l"

tna bread powers of the Presidant with raspact to the conduct of Toreign
affairs, and in ivew of the overwhelming historical precedents, it is

clear that the President does have this power.

Approved For Release 2005/02/17 : CIA-RDP78M02660R000200010041-1
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The historical precedents are every bit as compelling as the

strong language used by the Supremes Coﬁrt. Chief among these precedeﬁts ;-
is tnhe Tongstanding practice whereby Presidents, acting on their own
authority, have diﬁpatched:troops to fofefgn countries and autharized
the use ot military force short of war. This practice was crigfnaﬁeé
by Thomas Jefferson whenvhe, on his own authority, sent the Navy;
to combat the Barbary pirates in an effort to protact Amer1can
shipping. By 1970 it was estimated that Presidents, on their'own-
authority, had assertad the rignt to sénd troops abroad in "more
than 125" instances differing widely in purpose and magn?tude.j/
Although the Constifution vests Congress with the powe% tao "declara”
war (Article T, Sectioﬁ 8,'C?aﬁse 71); Presidents have, throughaut
history, insisted on and exerciéed their right to use force §h0rt |
o% war. Presideﬁt-Taft5 who iater served as Chief Justice of the
Supreme Court, wrote: | |

“The President is the Commander-in-Chief

of the army and navy, and the militia when

called into the service of the United

States. Under this, he can order the

army and navy anywhere he wills, if the

appropriations furnish the means of
Lransportatxon "**/

*/Background Information on the Use of United States Armed Forces in -
rorzign Countries, 1970 Revision by the Foreign Afrairs Division,
Legisiative Reference Servica, Library of Congress, for the Sub-
Committee on National Security Policy and Scientific Development
ot the Housa Committee an Foreign Affairs, 91st Cong. 2d Sess.

13 2t soq and Appendices I and II, (hereafter, "Background Information.v}

**/Ta?t, W. f., Qur Chief Magistrate and His Powers, pp. 94-95-(1¢16).
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Recent examples of presidenti2l use of force short of war include:
Presidant Truman's peacetime stationing of troops in Europe; President -

isenhower's sending of Marines to Lebanon in 1958 to prevent forsign

"

intervention in the affairs of that country; President Xennady's -
impesition of a naval "quarantine” on Cuba during the 1962 missile crisis,
and his sending of planes to the Congo to evacuate civifians'in 1950;
Prasident Johnson's sending of troops to the bominfcan Republic in

1955 to pravent formation of a hostile government;*/ and, President

Ford's use of forca against Cambodia in 1975 to obtain the

releasa of American szaren held by Khmer Rouge troops.. - S e

Congress has formally acknowledged that the President has inherent
constitutional authority to use military force short of war. This |
acknowledgment is jmplicit inthe War Powers Resolution, which bacame
effective on November 7, 1973.*# In Section 3 of that Resolution,
it is provided-that:

" "The President in every possible instance shall consult

with Congress before introducing United States Armed Forces

into hostilities or into situations where imminent involvement

in hostilities is clearly indicated by the circumstances,

and after every such introduction shall consult regularly

with the Congress until United States Armed Forces are no

longer engagad in hostilities or-have been removed from

such situations." -

Moreover, the Resolution speciffcal]x states, in Section 8(d}{(1),
that it is not intended in any wéy‘to "altef‘the constitutional

authority” of the President:

*/Background Informatior, supra. ‘
fi/P ud 1 iApprovetBFaé Reldhse52005/02A7 .: CIA-RDP78M02660R000200010041-1
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"Nothing in this joint resolution--
”(1) is intended to alter the constitutional author1t/
o7 the Congress ar of the President, or the provisions
of existing treaties..." -
IT the President has the power to dispatch troops toforeign

cquntrﬁes and to use military forca short of war--and the foregoing

CL

cussion clearly demonstrates that he does--then it would Togically

wh

fD

ollcw that he has the power to send civilian persamsl to foraign

(%]
(23

ountries to engagas in cavert action, since such action is raraly, if

ever, as drastic as the use of military force. In tact, the Historica}
precedents in support of the Presidant's power to &qnduct covert action
in foreign countries are every bit as d]ear as those in éupporf of his
power to use military force. | | -

Long before the CIA was estab11shed Presidents, acting an their
own authority, directed exacut1ve agents and executive agencies tg
perform what has come to be known as cavert action. Beginning with
George Washington, almost every President has aprTnted "special agents"
to engage in certa1n activities with, or against, foreign cnuntr1es,
although the activities conducted by these executive agents have -
included such overt aSsignﬁents as negot{ating treati;s and conferring
| with wartime allies, they have frequently inciuded covert action as

well. In the first century of the nation's existence alone, more than

400 such agents were appointed by the President.j/'

Z/s. Boc. No. 231, 56th Cong., 2d Sess, part 8, at 337-52 (1901} ;
H.R. Doc. MNo. 387, 65th Cong., 1st Sass, part 2, at 5 (1919).
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Early ekampies of covert action performed by fhese agents are
legion. The following three are typical: (1) in 1843 President TyIér
secratly dispatched an agant to Great Britain to meet privataly with -
individual government and opnos1u1on.1aaders,and to attempt to influence
public opinion with raspact LO matters affect1ng the two countries,
- withcut aver d1sclos1na Lhat he was a reprasentative of the Unrted
States Government; (2) in 1845, when Prasident Polk feared that Mexico
was on the verge of cading California to Great Britain, he sécretly
dfspétched an agent to California for the purpose of "defeating any
attempt which may be made by fo#eign go#ernments to acguire a ccntrol-
over that country;" (3) in 1869, when.the'United States had territarial
desxgns on central and wnstern CAnada, President Grant sent an agent to ‘
that area to foment sentiment for separatTOn from Canada and ‘union
with the United States.*/ _ ‘

These examples shoﬁ that the practicé of appointmenf ofspeciaT-
égénts bj the President for the purpose of conducting coyert action
in foreign countr?és is deeply-rooted in our national histary. . The .
practice is so deeply-rooted that histarians have acknawledged the
- existance of a broad presidential discretfdn with respect to
appointment of such agents and assignment of_functions to them.

Accerding to Henry M. Wriston, for example:

[

F/¥riston, Henry Marritt, Executive Agants in Americai Foraign Relations,
Baltimorae, Md. Johns Hopkins Press (1929), reprinted Glouster, Mass,
- Pater Smith (1907) : .

Approved For Release 2005/02/17 :. CIA-RDP78M02660R000200010041-1




10

" AsppepEd] Fon Reteasen2R0%/02A7aHhGCA-RDRTEVID 2660R@0G200010041-1
in his conduct of foreign relatians, none is more
flaxible than the use of parsonal reprasentatives. He

is free to employ officials of the government or

private citizens. He may give them such rank and

title as sesam appropriate to the tasks....He may send

nis agents to any place an earth that he thinks desirable
and give them instructions either by word of mouth,

or in writing, or through the Department ci State, or

in any other manner thau saems to him fitted to the
occasion...

"Their missions may be secret, no one ever being

informed of tham....Tha President may meet their

expenses and pay them such sums as he regards as
reasonabla. In this matter thers is no check upon -

him exXcept tha availability of funds which has naver
proved an insaluble problem. In short, he is as

nearly comoistaly untrammeled as in any phase of his
executive authoritv.” =./ (Emphasis added.} -

Individual agents, appointed by the President, were the echusfva
means by which covert action was conducted priar tc Mqud War II.
Darxng the war, the Pres1dent created the Offxca of Strategic Servrces,

and charged it with respens1b111ty for sacret subvar51ve coaraf1nnc

against the enemy, as well as genera1 inteI]iqence activities; the 0SS thus .

became the first governmental agency to be assigned the task of plaﬁning
and conducting covert,actiqn. The 0SS exercised this task until it

was disbandad in September 1945. Then, in January 1946, President .
Truman, by Executive Order, estabfished the Centra? Intelligencs Grouﬁ;jjj
A}thohgh the CIG was ﬁrimarily a centralized intelligenca organization, |

it was also assigned the function of conducting covert action.

*/33 Foraign Affairs 219 (1960)
**/ Exacutive Qrdar 9690, Jawu~rv 26, 1945, 11 Fed. Rag.

-y

1337, 1339 (February 5, 1946).
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Yinat these historical precadents show is_that, beginning Iong'
atore the CIA was establishad, Presidents exercised their independent
powar to direct exscutive agents and executive agancies to perform
covert action in foreign countries. Consequently, when the CIA was
est2blishad in 1947, and when, shortly thereafter, it was da]egafad
the responsibility Tor covert action, there was no attempt by.the
President to assert or exercis; any new or therntofora unrecognized
executive authority; he was merely de]cgat1ng to tne CIA various
executive functions wh1ch were previously assigned to ad hoc

special agents and other exacut1ve agencies.

In sum, the decisions of the Supreme Court, the act;ons of Congress,

and the constitutional precedents developed by h1st0rwca1 example
clearly establish that the President has broad, iﬁherent'powers with’
respect to forefgn affairs, and that these powers include the
authority to assign an exacutive agency,léuch as the CIA, the
responsibility for.planning and conducting covert action in support

of this country's foreign policy objectives.
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B. MNATIONAL SECURITY ACT OF 1947

The National Secur1uy Act of 1947 prov1ded for the estahlishment
tf tha CIA. However, tno idea for a central wnta1}1ganca arganization
was actually conceived three years earlier. In 1944, Colenel (later
Major General) William g. Dénovan, head of the wartime Office of
Stratagic Services, prepared a plan for President Roosavelt which cilTed
or tha establishment cf a centralized intelligence seryice-' Donavan's
plan envisioned an agenéy similar ta his own OSSQ wnich would procure
inte??iganca hy over and covert means and which would be responswb]e 1
for "secrat activities® such as “c]andest1ne subversiva operatTons."
The 0SS itselv, as indicatad above, was dishanded at the closa-
of World Mar II in Septembar 1945. However, Donc&an's.plén, as - A
.developed and amended by the Joint Chiefs éf Staff, feachgd fruitiod;
on danuary 22, 1946; oﬁ that date, President Truﬁan, by Executive
Order,'estab1ished the Central Intelligence Group (CIG).*/ The CIA
thus became the first peacatime éentraT drganization in Ameriéén history
devoted to intelligence matters. Heading the CILG was a Direétor o%

Central Intelligence, whose duties were ta:

"(a) Accamplish the correlation and evajuation of
1nte111gercavrﬂ1at1ng to the national security, and
the appropriats dissemination within the Government

of the resulting strategic and national intelligenca
palicy . . . .

"(b) Plan for the coordination of such of the activi-
ties of the intelligence agencies of /o nar/ depart-~
ments as relate to the national securrfj and recammend

*/ Executive QOrder 9690, supra.
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to the National Intelligence Authority [composed of the
Secretaries of State, War and Navy, and a personal repre-
sentative of the President] the establishment of such
overall policies and objectives as will assure the most
effective accomglishment of the national intelligence
mission. ' ' S

"(c) Perform, for the bensfit of said intalligenca
agencies, such services of common concern as the
National Intalligance Authority determines can be
more efficiently accomplished centrally.

"(d) Perform such other functions and duties related
to_intelligence affacting the national security as tne
Prasidant and the National Intelligance Autharity may
Trom time to time Airacs. =" (Emphasis added.) '

‘The National Security Act of 15947 éa]led for the CIA to_havé
“the same powers and responsibilities as were accorded the;CIG under
the 1946 Presidential Directive, Accordingly, when the House
Commi ttee on Expenditures in the Executive Departments held hearings an
the 1947 Act, jt paid special attention to.the-broad éuthority
delegated to the CIG by subsection (d).jy During thesé hearings;
for example, Represantative Clarence Brown questioned Lt. Gen. Hﬁyt S.
- Yandenberg, Director of Central Intelligence, about ﬁhe authority

which subparagraph (d) cdnveyed:

*/ Id. at 1337 _ -

**/Hearings before the House Committae on Expendituras in the
Executive Despartments, June 27, 1947, Addendum No. 1 to
Volume 1 (hereaftar "Hearings"). <
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decidgd vas either advantageous or beneficial, in your
mind?’ : . :

LT. GEN. VANDENBERG: “Yes, sir."

REP. BROWN: "In other words, if you decided yau wante&
to go into diract activities of any natura, almost,
why, that could be dgne?”

LT. GEN. VANDENBERG: "Within the foreign intelligence
field, if it was agreed upon by all of the threa

agencies concerned [i.e., State, Yar and Navy, the
three agencies represented on the NIAJ."*

A suBsequenf witness, Pater Vishar, the draftsmaﬁ of the N
Presidential Directive establishing the CIG, recomménded to the committe=
that 1t pass the Act without authority for the CIA to parfaorm any
"other functions.reiatad to inta??igenée affecting the nationaI
security." He called this provision a "loophole” beéause‘it enabled‘the
Prasident to direct the CIG to perform almost any operatidn{*? Varigus
- members of the cémmittee discusged the provision with the witnegg*#sx -

It is significant, then that when the bill was.raportéd out, and when
it was passed, it authorizad‘tﬁe CIA to: | h

"paerform such other functions and duties related to inie?lfgence

affecting the national security as the National Security Council

(which replaced the NIA) may from time to time direct." (Section

102(dj(5)). '

In other words, the committee, with full knowledge of the broad
implications of subparagraph (d) of the 1948 Presidential Divective,
conferred the identjca] powers and responsibeitfas on'the CIA. This
legislative hjstory indicates that the committese, by including Section
162(d)(5) in theifinal bill, intended that the CIA.have the authority,
suoject to directions from the National Se;uritfﬁcbunciT, to conduct

a broad rarge of direct operational assignments.

“Hearings, supra, p.17.
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C. CONGRESSIONAL RATIFICATION OF CIA AUTHORITY TO PLAN AND
CONDUCT COVERT ACTIGH

Throughout the 28—yeaf history of the CIA, the Agency has
repartad its coverﬁ action programs to tﬁe abpropriate members‘of'its
ovarsignt subcommftteesvin both the House and Ssnate. Mqrebver, Congrass,
through the mechanisms it has established for funding thelAgency, has
continually appropriated funds to the Agency for these activities. *

The Justice Department, in its 1962 memorﬁndungdiscussad
égggé, provided the tollowing description of the history of CIA

reporting of its covert action programs to Congress, and Cangressional

appropriation of funds for such programs:

"Congress has continued over the years since 1947 to
appropriate funds for the conduct of such covert
activities. We understand that the existence of such
covert activities has been reported on a number of occasions
- to the leadership of both houses, and to members of the syh-
committees of the Armed Services and Appropriations Com-
mittees of both houses. It can be said that Congress as
& whole knows that money is appropriated to CIA and knows
generally that a portion of it goes for clandastine
activities, although knowledge of specific activities
~ 1s restricted to the group specified above and occasional
other members of Congress briefed for specific purposes.
In effect, therefore, CIA has for many years had
general funds approval from the Congress to carry
on covert cold-war activities..."*/

*/The history of CIA reporting of covert actian programs and Congressiagnal
aporopriation dates bact to 1948. In April B48, wnen the House Armed Sarvices
Committee was considering the CIA Act (ultimately adopted in 1949), Director
of Central Intelligence Hillenkoetter told the committee that the Act Was
nesded to enable the Agency to, inter alia, do research on and purchase
explosives, utilize and supply underground resistance movements in overrun
. countries, purchase printing presses for the use of agents, and da
research for psychological warfare purooses. Passage of the Ach clearly
reflects Congrass' determination that “he Agency be able to conduct
activities, such as covert action, sim lar to those cenducted by the 0SS;
Tor example, the permanent apgropriaticns fanguage in thz CIA Act was
modelled after the appropriations language for the 0SS because of its
flexibility and its provision for confidentiality of appropriations for
sacret operations.
**/D0J Memorandum, pp.12-13. -
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fne law is clear that,under these circumstances, Congress has

effactively ratified the authority of the CIA to plan and conduct covert
action under the direction of the President and the Matianal Security

Councitl. The leading case on this point is Brooks v. Dawar, 313 U.S.

354 (1941). 1In that case, a 1934 Act of Congress aﬁthorized the estah~
lishment of livastock grazing districts on certain xoderalij— wned
land, and charged the Secretary of the Intervor with rﬁsaonsxs111by far
administaring and maintaining thess d1s;r1cts; although tha powers
conferred on the Secratary were broad, the Act did not exnlicitly
authorize him to rzquire persons wishing to utilize the land ta purchase
licenses. MNevertheless, t the Secretary promulgated regulations which
imposed a license requirement, and sougnt to bar raspondents who had
- not purchased_a license, from utilizing a particular grazing district.
N In the Supreme Court, the Secretary argued that, even though the
1934 Act did not explrc1t1y authorize him to reqUTre users of fedaral
grazing lands to purchase 11censes, his exercise of this authothJ was
lawful because Congrass, by its own actions, had ratified it. The
Secratary aruged that, on severa]loccasions, hé fuTTy'infarmad the
appropriate Congressional cdmmfttees that helhad imposed a license
requirement and that, in Tight of this information, Congress
continually appropriated funds for the operation of the grazing district -
program; this, he contanded, amounted to a ratTficat1on af his | |

?

aut .orxty to 1n>t1tut= the license rﬂqu1rﬂment-
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Tha Supreme Court agread that Congress, by continuing to aporo-~

priate funds with knowledge of the Secretary's actions, ratified those
actions. The Court explained:

"The information in the possession of Congress was plentiful

and Trom various sourcas. It knew from the annual repaorts of tha
Secretary of the Intarior that a system of temporary '
Tiscensing was in force. The same information was furnished

the Appropriations Committee at its hearings. Not only was

it disclosed by the annual report of the Department that

no permits were issued in 1936, 1937 and 1938, and that

permits were issued in only one. district in 1939, but it was

2lso disclosad in the hearings that uniform fees were being
charged and collectad for the issue of temporary licenses.

And members Trom the floor informad the Congress that

the temparary licsnsing system was in force and that as much as
51,080,000 had bean or would be collected in fees for such .
Ticenses. The repeated appropriations of the proceeds ST
of the fess thus covered and to be covered into the TreaSury, ™ =~
not only confirms the departmental construction of tha '
statute, but constitutes a ratification of the action
of the Secratary as the agent of Congress in tha
administration of the act.". (Footnotes omitted.)

313 U.S. at 360-361.

The Brooks case requiras the conclusion that Congress
has ratified the CIA's authority to plan and conduct cavert .
action. Relying on Brooks, the Justice Department reachad

p%ecise]y that conclusion:
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"It is well-established that aporonriations

ter administrative action of which Congress

has been informed amount to a ratification

oT or acquiescence in such action. Brcoks

v. Dewar, 313 U.S. 354, 367; Fleming v. Mohawk Co.,
331 U.S. 111, 116; see also Ivanhoa Irrig Oist. v.
McCrackan, 337 U.S. 275, 293-294; Powar Reactar Co.
v. Electricians, 357 U.S. 395, 409. Sincs the
circumstances effactively pravent the Congrass from
making an express and detailed appropriation for the
activities of the CIA, the general knowledgs of the
Congress, and specific knowledge of responsible
commitiee mempers, outlined above, are sufficient
to rander this principle appiicable."*/ (Fcotnate
omi tted).

Recent legislativa developments provide further support for the
Justice Department's conclusion that Congress has rati%ied;the»crﬂ‘s'
authority to p1ah and conduct covert action. In September‘and
October 1974, attempts were made in both the Houss and Senate
to limit tﬁe Agency's bowef to conduct covert actidn; thasa attempts
ware soundly defeated. In the House, the attempt.taok‘the form_of
a propasal by Representative Holtzman for a joint resojﬁticn )
amending the Supp}ementaT-Defense Appropriations Act as follows:

-~

"After Septamber 30, 1974, none of the funds
appropriated under this joint resolution may

be expendad by the Central Intelligence Agency for
the purpose of undermining or destabilizing the
government of any foreign country."

%/ DOJ Meworandum, p. 13.
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posal was defeated by the House on September 30, 1974,

by a vote of 291-108.
In the Senate, Senator Abourazk attempted to amend the Foreign
Assistance Act of 1957 so that it would state:

"{a) No.funds made available undar this or any other
law may be used by any agency of the Unitad Statas
Government to carry out any activity within any
foreign country which violates, or is intendad to

- encourags the violation of, the laws of the
United States or of such . country.

"(b} The provisions of this saction shall not be
canstrued to pronibit the use of such funds to carry
out any activity necessary to the security of the
United States which is intanded solely to gather

intelligenca information...." -
This amendment was defeéted by the Senate on October 2, 1974, by
a vote of 68-17. . |
Howéver, the foilowing amendment to the Foreign Assistance.
Act of 1967 was enactedﬁ | |
"Sec. 663. Limitation on Intelligence Activities.

“(a) No funds appropriated under the authority
of this or any other Act may be expended by or
on behalf of the Central Intelligence Agency for
operations in foraign countries, other than
activities intended solely for obtaining
necessary intelligence, unless and until the -
President finds that each such operation is
important to the national security of the

United States and reports, in a timely

tashion, a description and scope of such
operation to the appropriate committees of -

the Congress, including the Committee on Foraign
Relations of the United States Senate and the
Committee on Foreign Affairs of the United States
House of Representatives.
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This provision prevents the CIA from engaging in any covert
action unlass and unti? the President makes a findfng_that such
action is important to théugétiona1 security. It a]éo requires the
Prasident to report on the description and scope of the action "in a timely
fashion" to the appropriate Congressional committees. The provision
clearly implies that the CIA is authorized to plan and conduct covert
action. The Associatipn 6f the Bar of the City of New Yark
nas concluded, in fact, that the provision sarves as a "c]ear 
Congressional authorization for the CIA to conduct covert
activities.":y | |

In sum, the hiﬁtéf&qof.Coﬁgraésiongf'ééticn'siﬁce IE&T’_,.i-;fff;" o

makes it clear that Congtess.has both ackncw}edgéd‘énd:rat?ffed;'*ffi;f' .
égs.authority of t?eCIAtn ﬁ]aﬁ and ccn&uc? éovgrt action. R "‘. ‘ .
III. CW‘ S e 4

Thera is ample Tegal autnorrty Tor tha Contwa1 IncaTT19&nCﬁ:; L

Agenqy ta plan end conduct ccvert action in forexgn countrwea-- RIS

First, it is within the inherent const1tut10na1 autharwty af ﬁh& ;,

Prasident with raspec ct ta Toreign aftairs ta delegatn to an exacu+1v o

. _=-_,,__ S

agency, such as the CIA, ‘tha respaonsibility for plannxng mnd cond.ct&n, :wj’

su CR-&CLlVItLES, in ract by means of varlous Maticnal Sncurttv CGUHC’T T

- ~“~—-v

Dxrecbﬁvns, and Nguxcnal SQCUPTHJ Dacision He"c’arduﬂ QG (WSSuaé-bV‘tUa s

Presidant himself), he has. ]avaTTj do?egauad this respon51hTILL, *@ t

CIA. S . L rET e

*/ine Central Intslligence AcanCV° Qversignt and Accountahility, by the .

Committes on Civil Rignhts and the Committee on Intnrnau1ona3 Husan
Relations of the Association of the Bar of thz City of Mew York 197:),
p. 15. I‘ ‘ o -
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Sacond, the dat1ona] Sﬂcur1L/ Act of 1947 authorizes the CIlA,

at the direction of the National Security Council to engagca in covert

action ia foreigm countries. The legislative history of this statute,-

szriicuiarly in the House of R presmnuatiyes, givas suppart ta this

conclusion. Third, the 28~ynar hTStOFy of Cangrassiocnal action

with respect to the CIA clearly establishes that Congress has-

3

atitied the autharity of the Agency ta plan and can éUCL cavart

hb
ll‘ .

G’?

. c . C : no
“yEfLCIAL COUNS ;fT? THE DCT
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Journal - Office of Legislative Counsel - Page 5
Tuesday - 17 February 1976

17. | LIAISON I returned a call from
Bill Miles, on the staff of Representative William V. Alexander
(D., Ark.), regarding employment possibilities for a constituent.
I told him that prospects for employment given the constituent's
background were not bright but I would see if we could have the
constituent contacted by an Agency recruiter, '

18. | | LEGISLATION Called Tom McMurray,
on Representative Robert Michel's (R., Ill.) staff, who on Friday, 13 LR
February, had asked me whether Michel could introduce the sources and
methods legislation. I told him that he should hold off and see what the
President's package is like later this week. =~ : '

19. | | LEGISLATION Called Mike Iastings,
in Representative William Cohen's (R., Maine) office. He had asked me
to give him feedback on H. J. Res. 806, the joint oversight committee.
bill introduced by Cohen and Representative John Rheodes (R., Ariz.). I
discussed some oversight issues with him. '

20, | [LIAISON Received a call from John
Childers, on the Senate Government Operations Committee staff, regarding
the Agency's position on several issues concerning congressional oversight.
Childers was preparing for a meeting with other staff members on the
oversight issue, and I gave him our views on several key points. I.ater
in the dayl land I met with Childers and were told the results of the
staff meeting. : A

21. | | ADMINISTRATIVE - DELIVERIES
Delivered to Dan Spiegel, Legislative Assistant to Senator Hubert Humphrey
(D., Minn.), two blind memoranda opposing amendments to S. 2662, the
International Security Assistance Act of 1976.

| LIAISON Called Max Parrish,

22,

‘Legislative Assistant to Senator John McClellan (D., Ark.)., Parwrish

indicated he and Gary Sellers, of the Sepate Appropriations Committee
staff, would be handling Senator McClellan's Government Operations
Committee work on congressional oversight. . Parrish indicated he bzlieved
the congressional invest;gations had done a great deal of damage to the
Agency, and he would be glad to receive our inputs on the oversight issue.
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